man 1969). Moreover, even collection of data involving minimal touching or invasion of bodily privacy, including the performance of physical, neurological, and physiological examinations and measurements that are not seriously intrusive, would seem permissible, at least where the research program is deemed sufficiently important, where the data may not easily be obtained elsewhere or on a voluntary basis, and where minimally intrusive procedures are used (Schmerber v. California 1966, cf. Jacobson v. Massachusetts 1905, United States v. Crowder 1976; see Tribe 1978, pp. 914-915).
When research passes a certain threshold of intrusiveness, however, strict scrutiny, requiring both a compelling governmental interest and the use of less drastic means, will be applied. The government's interest in correctional research would certainly be considered legitimate and probably would meet the "compelling state interest" test as well. In a number of contexts the Supreme Court has displayed sensitivity to the societal need for research and experimentation in the formulation of social policy (e.g., New State Ice Co. v. Liebmann 1932, p. 311; Whalen v. Roe 1977, p. 597). Since the government has a compelling interest in protecting community safety, it seems likely that research designed to identify causes of criminality, as well as research into new correctional treatment methods or the efficacy of existing methods, would similarly be seen as compelling.
Substantive constitutional objections to correctional research will be decided largely by means of judicial balancing of the competing governmental and individual interests involved in the particular case (see Capron 1975, p. 155). The more drastic the intrusion on individual rights, the more significant must be the government's interest to justify overriding it. In balancing these competing interests, the government's interest in correctional research will be accorded greater judicial deference if the legislature clearly asserts this interest in its statutory delegation of authority to the correctional agency. Where legislation creating correctional agencies fails either explicitly or implicitly to authorize research or experimentation, the courts will be less inclined to subordinate individual rights to the goal of correctional research. In fact, faced with correctional research that invades constitutional rights, the courts may well find the typically general legislative delegation to correctional agencies to "have chargeed personons of parole? Moreover, if the prospect of release renders the confined individual incompetent as a matter of law to elect psychosurgery, why is the prisoner not also rendered incompetent to elect a variety of prison programs that are likely to result in his earlier release?
